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Aselda,
I am writing to follow up on our discussion this morning.
Attached is a proposed Second Tolling Agreement, extending the tolling period from November 1,
2020 to March 1, 2020. I expect we should be in a position to complete a settlement by mid-
December, but propose we extend the tolling period for an additional four months in the event
things do not go as planned.
Second, please provide the following:

1. A copy of Shell’s Emergency Response Plan referenced in Shell’s most recent Risk
Management Plan.

2. A certification that Shell has completed those actions identified as “in progress” on the
first page of the Incident Investigation Report from the February 20, 2015 release. A
copy of the report is attached.

Shell may assert a confidentiality claim covering part or all of the information submitted,
pursuant to Section 114 of the Clean Air Act (CAA), 42 U.S.C. § 114, and 40 C.F.R. Part 2,
by labeling such information at the time it is submitted to EPA as “trade secret,” “proprietary,”
“company confidential,” or other suitable notice. Information covered by such a claim will be
disclosed by EPA only to the extent and by the procedures set forth in statutes and 40 C.F.R.
Part 2, Subpart B. See 40 C.F.R. § 2.301 for additional rules governing certain information
obtained under the CAA. Unless you make a claim at the time you submit the information in
the manner described in 40 C.F.R. § 2.203(b), it may be made available to the public by EPA
without further notice to Shell. See also 41 Fed. Reg. 36902 (Sept. 1, 1976).

Please let me know if you have any questions.
Regards,
Julie A. Vergeront
Assistant Regional Counsel
EPA Region 10
1200 Sixth Avenue, Suite 155, M/S 11-C07
Seattle, WA 98101
206-553-1497
vergeront.julie@epa.gov
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SECOND TOLLING AGREEMENT

FOR CLAIMS UNDER THE CLEAN AIR ACT 

RELATING TO EQUILON ENTERPRISES LLC’s 

PUGET SOUND REFINERY

The United States, on behalf of the United States Environmental Protection Agency contends that it has a cause of action pursuant to Section 112(r) of the Clean Air Act ("CAA"), 42 U.S.C. § 7412(r), against Equilon Enterprises LLC, doing business as Shell Oil Products US (“Defendant”) for violations of CAA Section 112(r) and its implementing regulations codified at 40 C.F.R. Part 68 at Defendant’s Puget Sound Refinery in Anacortes, Washington (the “Tolled Claims”).

The United States and Defendant (“Parties”) enter into this Tolling Agreement to facilitate settlement negotiations between the Parties within the time period provided by this Agreement, without thereby altering the claims or defenses available to any Party hereto, except as specifically provided herein.

The Parties, in consideration of the covenants set out herein, agree as follows:

[bookmark: _GoBack]Notwithstanding any other provision of this Tolling Agreement, the period commencing on November 1, 2019 and ending on March 1, 2021November 1, 2020, inclusive (the “Tolling Period”), shall not be included in computing the running of any statute of limitations potentially applicable to any action brought by the United States on the Tolled Claims.

Any defenses of laches, estoppel, or waiver, or other similar equitable defenses based upon the running or expiration of any time period shall not include the Tolling Period for the Tolled Claims.

Defendant shall not assert, plead, or raise against the United States in any fashion, whether by answer, motion or otherwise, any defense of laches, estoppel, or waiver, or other similar equitable defense based on the running of any statute of limitations or the passage of time during the Tolling Period in any action brought on the Tolled Claims.

This Tolling Agreement does not constitute any admission or acknowledgment of any fact, conclusion of law, or liability by any Party to this Tolling Agreement.  Nor does this Tolling Agreement constitute any admission or acknowledgment on the part of the United States that any statute of limitations, or similar defense concerning the timeliness of commencing a civil action, is applicable to the Tolled Claims.  The United States reserves the right to assert that no statute of limitations applies to any of the Tolled Claims and that no other defense based upon the timeliness of commencing a civil action is applicable.

This Tolling Agreement may not be modified except in a writing signed by all the Parties.  The Parties acknowledge that this Tolling Agreement may be extended for such period of time as the Parties agree to in writing. 

This Tolling Agreement does not limit in any way the nature or scope of any claims that could be brought by the United States in a complaint against Defendant or the date on which the United States may file such a complaint, except as expressly stated herein.  

This Agreement is not intended to affect any claims by or against third parties.

This Tolling Agreement is effective upon execution by the Defendant, and without the requirement of filing with the Court, and may be signed in counterparts. 

This Tolling Agreement contains the entire agreement between the Parties, and no statement, promise, or inducement made by any Party to this Tolling Agreement that is not set forth in this Tolling Agreement shall be valid or binding, nor shall it be used in construing the terms of this Tolling Agreement as set forth herein.

The undersigned representative of each of the Parties certifies that he or she is fully authorized to enter into the terms and conditions of this Tolling Agreement and to legally bind such party to all terms and conditions of this document.  This Agreement shall be binding upon the United States, acting on behalf of the United States Environmental Protection Agency, and upon Defendant and its successors.

	SIGNATURES

The United States, on behalf of the United States Environmental Protection Agency, consents to the terms and conditions of this Tolling Agreement by its duly authorized representatives on this   ___ day of            , 202019.

		

		





		

		SUSAN M. AKERS

Assistant Section Chief

Environmental Enforcement Section

Environment and Natural Resources Division

United States Department of Justice







Defendant consents to the terms and conditions of this Tolling Agreement by its duly authorized representative on this ___ day of              , 202019.
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